
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO:  PFA/GA/2612/01/NJ 

In the complaint between: 

 

J P Franken Complainant 
 

and  

 

Sage Life Staff Pension Fund Respondent 
 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”). The complaint 

relates to the payment and computation of an early withdrawal benefit payable by the 

respondent.  

 

2. No hearing was held. An investigation under my supervision was conducted by my 

assistant, Mr Naleen Jeram.  In determining this matter, I have relied on the 

documentary evidence and written submissions gathered during the course of our 

investigation.  

 

3. The complainant is Janys Franken, an adult female, currently residing in Gauteng.  

The complainant is represented by Ms MC Holtzhausen of Chaitowitz attorneys.   

 

4. The respondent is Sage Life Limited Staff Pension and Life Assurance Scheme, a 

pension fund falling within the definition of pension fund organization as contained in 

section 1 of the Act (“the fund”). The fund is represented by its principal officer, Mr 
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C R Tomsett. 

 

5. On 1 October 1987, the complainant was employed by Sage Life Limited and 

simultaneously became a member of the Sage Group Pension Fund. In 1996 all 

members of the Sage Group Pension Fund were given the option of transferring to 

the respondent fund. With effect from 1 July 1997, the complainant exercised the 

option of joining the respondent fund.  On 31 January 1997, the complainant’s 

employment contract was terminated and she was entitled to a withdrawal benefit of 

R34,552.01.  The complainant elected to transfer R24,552.01 to a preservation fund 

and the balance was taken in the form of a cash lump sum. On 14 July 1997 the 

complainant was re-employed by Sage Life Limited and became a member of the 

respondent fund with effect from 1 July 1997.  On 31 March 2001, the complainant 

again voluntarily resigned from service and became entitled to a withdrawal benefit. 

 

6. Rule 6 regulated the computation of the withdrawal benefit and reads as follows: 

 
(a) Withdrawal prior to completion of 10 years’ Withdrawal Service 

 

A Member who withdraws from the service of the Employer for any reason, before 

completion of 10 years’ Withdrawal Service, and provided he is not entitled to an early 

retirement pension in terms of these rules, will be entitled to – 

 

(i) his contributions to the Scheme, and if applicable, to any of the Former Funds, 

increased by one-twelfth of 5% for each month of Withdrawal Service, and 

 

(ii) his Special Account, if any. 

 

 

(b) Withdrawal after completion of 10 years or more of Withdrawal Service 

 

A Member who withdraws from the service of the Employer for any reason, after completion 

of 10 years or more of Withdrawal Service, and provided he is not entitled to an early 

retirement pension in terms of these rules will be entitled to 
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(i) a percentage of his Salary  at date of withdrawal multiplied by the Member’s 

Withdrawal Service. Such percentage will be equal to 7.5% in respect of each 

of the first ten years of Withdrawal Service increasing thereafter by one-twelfth 

of 0.5% for each month of Withdrawal Service up to a maximum of 20% after 

35 years of Withdrawal Service.  Provided that any Member who elects option 

(c)(ii) below shall receive this accrued pension calculated in accordance with 

rule 4.1 (a) if greater, and 

 

(ii) his Special Account, if any. 

 

Withdrawal service is defined in rule 1 as follows: 

 
… service as a contributory Member of the Scheme, plus in the case of a Transferred Member, 

as a contributory member of any of the Former Funds.  Provided that any service recognized in 

relation to transferred and/or voluntary contributions made in accordance with rule 3, shall be 

excluded. 

 

7. The fund computed the benefit in terms of rule 6(a), in terms of which, the 

complainant was only entitled to her own contributions increased by one-twelfth of 

5% for each month of withdrawal service. The withdrawal benefit amounted to 

R18,165.01.   

 

8. The complainant was dissatisfied with the withdrawal benefit.  Ms Holtzhausen on 

behalf of the complainant firstly contended that although her client had a temporary 

break in service for 6 months between 15 January 1997 and 14 July 1997, she had 

nevertheless completed 16 years of service with Sage Life Limited and consequent 

membership of the fund.  In her view, the benefit ought to have been computed in 

terms of rule 6(b), which regulates the withdrawal of service after the completion of 

10 years or more of withdrawal service.  In further support of her complaint, she 

referred to a benefit statement dated 20 November 1998 and the following clause 

thereof, which in part, reads: 
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Voluntary Withdrawal 

 

(a) If you voluntary (sic) withdraw before completing 10 (ten) years service with the Employer, 

you will receive a refund of your own contributions increased by 1/12 of 5% for each month 

of service. After 10(ten) years you will receive a percentage of final annual salary at date of 

withdrawal multiplied by years of contributor (sic) membership. 

 

9. In the alternative, it was submitted on behalf of the complainant that a certain Mr 

Arthur Dean of the respondent’s pension fund department advised her that she 

would retain the right to benefit from the employer’s contributions as if no break in 

service had occurred. However, she was unable to confirm the representations by Mr 

Dean in writing.  Furthermore, reference was made to the complainant’s letter of 

appointment (employment contract), the material provisions thereof read: 

 
We have pleasure in confirming your appointment in terms hereof, as national sales 

administrator (Sage Unit Trusts) with effect from 14 July 1997 at a salary of per month, payable 

in arrear. Your appointment represents a reinstatement as if no break in service had occurred, 

and your date of commencement of employment is considered to be 14 May 1984. 

… 

… 

… 

… 

… 

You will immediately become a member of the Sage Life Staff Pension Scheme and the Sage 

Life Staff Spouses’ Group Life Assurance Scheme. In addition, you will have the opportunity of 

joining the Sage Life Staff Major Medical Group Scheme.  Please contact the salaries 

department if you wish to join the scheme. 

… 

 

Therefore, Ms Holtzhausen concluded that the fund or its officials had made a false 

representation to the complainant as a result of which she suffered prejudice. 
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10. Mr Tomsett on behalf of the fund did not fully respond to the complainant’s main 

argument other than stating that the benefit was correctly determined in terms of the 

rules of the fund. Regarding the alternative argument, he argued that the clause in 

the letter of appointment was purely an administrative statement inserted to entitle 

her to long service awards and to enable her to have an unbroken service record 

facilitating future employment prospects. Furthermore, the letter is divided into two 

sections, namely, the first deals with employment matters and the second with 

pension related issues. On his interpretation of the letter, it was clear that the 

complainant only became a member of the Sage Pension Fund on the date of this 

letter and not earlier. Furthermore, as regards to the averments made by Mr Dean, 

Mr Tomsett conceded that there were no records available to substantiate the 

complainant’s allegations in this regard. He concluded that the complainant received 

that to which she was entitled to in terms of the rules of the fund and any further 

benefits would amount to unjust enrichment and accordingly requested that the 

complaint be dismissed.  

 

11. The entitlement to a pension benefit payable by a pension fund organization is 

determined by the rules of that particular fund. Furthermore, the computation and 

payment of the benefit, including any conditions attached thereto is also regulated by 

the rules of the said fund.  In casu a dispute of law exists between the parties as 

regards to whether the benefit ought to have been determined under rule 6(a) or rule 

6(b). In terms of rule 6(b), a member who has completed 10 or more years of 

withdrawal service, and provided he is not entitled to an early retirement benefit, is 

entitled to a benefit in terms of a prescribed formula outlined in the rule.  Withdrawal 

service, in turn is defined as the service by a contributory member of the scheme 

(plus certain recognized service in former funds, which is irrelevant for the purposes 

of this determination). Contributory member is undefined, however, member is 

defined in rule 1 as follows: 

 
An eligible Employee who has joined the Scheme and whose membership thereof has not 
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terminated in terms of these rules and, where the context so admits, shall include such an 

Employee who has withdrawn or retired from the Scheme; the term “Membership” shall be 

construed accordingly. 

 

12. In terms of rule 2.4, once an employee has been admitted as a member, he shall 

remain a member throughout his employment on the permanent staff of the 

employer. Accordingly, when the complainant transferred to the respondent fund in 

1996 and subsequently commenced contributing to the fund, she became a member 

of the fund.  However, upon her termination of service on 31 January 1997, she no 

longer was employed on the permanent staff of the employer and consequently her 

membership of the fund ceased.  On 1 July 1997, when the complainant re-

commenced employment with Sage Life Limited, in terms of rule 2.3, it was 

compulsory for her to become a member of the fund and once again commenced her 

contributions in terms of the contribution rules of the fund.  Hereafter, upon her 

withdrawal from service in March 2001, she was entitled to a withdrawal benefit. 

 

13. On a proper interpretation of the definition of  withdrawal service read together with 

the meaning of a member, which is qualified as a contributory member, it is plainly 

evident, that rule 6(b) requires the member to have completed 10 years of 

uninterrupted membership, during which he or she contributed to the fund.  Since the 

complainant did not contribute for a period of 10 uninterrupted years, she had not 

completed 10 or more years of withdrawal service and therefore was not entitled to a 

benefit in terms of rule 6(b).   

 

14. The alternative argument of the complainant encompasses a cause of action falling 

outside the scope of the rules. That is, the complainant is essentially alleging that an 

official of the fund made a misrepresentation to her as a result of which she has 

sustained loss.  In order to succeed with this cause of action, the complainant needs 

to establish on a balance of probabilities that the fund made a misstatement to her 

and the person in making the said misstatement acted negligently and unlawfully.  
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The complainant’s loss must have been caused by the fund’s conduct and damages 

claimed should represent proper compensation for such loss (see Hellawell and 

another v Boart Longyear Pension Fund and others [1999] 10 BPLR 150 (PFA)). 

 

15. From the evidence before me, I am of the view that the fund has not misled the 

complainant. The benefit statement referred to by Ms Holtzhausen does not support 

her cause of action, in particular, the first section of the statement which was not 

referred to by the complainant, but is highly relevant and reads: 

 
Retirement Fund number:  TA000095 

Date of birth:   23/01/62 

Date joined company:  14/07/97 

Eligible Service:   34 years 4 months 

Past Service Date:   Not applicable 

Current pensionable salary:  R83,304.00 (see definition) 
Value of transferred amount: R0.00 

Accumulated voluntary savings: R0.00  

(my emphasis added) 

 

From the above, it is palpably clear that the complainant’s pensionable service only 

commenced on 14 July 1997 and no previous or past service was applicable to her. 

 

16. The letter of appointment dated 23 July 1997 also does not contain any 

misstatements.  Firstly, it must be noted that the letter is from Ms Sandra Sterling, 

the deputy general manager of the participating employer in fund.  In this regard, it is 

important to stress that the respondent fund is a separate legal persona, which must 

be distinguished from the employer. In any event, I am in agreement with Mr Tomsett 

that the first paragraph of the letter indicating that the complainant’s appointment 

represents a re-instatement as if no break in service had occurred merely refers to 

the relationship between the employer and the complainant and not between the 

complainant and the fund. The issues relating to pension fund membership and its 
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consequences are clearly regulated in the second last paragraph of the letter, in 

terms of which, the complainant had the option of joining one or more of several 

funds. There is no indication in that paragraph or anywhere else in the letter to 

support the finding that pension fund membership was retrospectively re-instated.   

 

17. The allegation that a certain Mr Arthur Dean of the pension fund had misled the 

complainant has not been substantiated or proven by the complainant. That is, the 

conversation was not subsequently confirmed in writing, especially in light of the 

rules of the fund, the letter of appointment and the benefit statement in 1998 

indicating otherwise.  Nevertheless, even assuming that Mr Dean had misled the 

complainant in some way, in my view, it did not lead to the complainant suffering any 

loss. As, the rules of the fund are clear, which were accurately reflected by 

subsequent benefit statements and not contradicted by the letter of appointment. 

Therefore, had the complainant correctly perused and appraised the clear 

information before her, she would not have suffered a loss. Alternatively, upon 

receiving the alleged misstatement by Mr Dean, it was incumbent on the complainant 

to either confirm the conversation in writing or ascertain a written admission from the 

fund confirming the retrospective membership.  This, she failed to do. 

 

18. Accordingly, for the aforegoing reasons, the complaint is dismissed. 

 

 

 

 

 

 

 

 

DATED at Cape Town this 27th day of September 2001. 
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_________________________________ 

John Murphy 
Pension Funds Adjudicator 
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